
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



350 p CALIFORNIA LAW REVIEW 

Municipal Corporations: License Tax For Revenue Un- 
der Freeholders' Charter — Does a provision in a freeholders' 
charter authorizing a city to "license and regulate . . . any 
lawful business or calling" and to "fix the amount of license tax 
thereon" confer the power to impose a license tax primarily for 
revenue purposes? An affirmative answer was given in Ex parte 
Nowak 1 and in Ex parte Galusha 2 , sustaining the validity of a Los 
Angeles ordinance imposing a license tax on practically every kind 
of business and profession carried on in the city, including law. 

In the principal cases it was said that a freeholders' charter 
framed in accordance with section 6, Article XI of the constitu- 
tion of California as amended in 1914 is a limitation rather than a 
grant of power insofar as "municipal affairs" are concerned and 
unless it contains a prohibition or limitation regarding a particular 
"municipal affair" the city has power to legislate in respect to that 
affair. It appears from this that if a city takes advantage of the 
appropriate provisions of sections 6 and 8 of Article XI of the 
constitution, as Los Angeles did, and inserts in its charter a 
blanket provision authorizing it in the words of the constitution, 
to "make and enforce all laws and regulations in respect to munici- 
pal affairs subject only to the restrictions and limitations" provided 
in its charter, then a more specific enumeration of power becomes 
unnecessary and one need only inquire, first : Is the matter under 
consideration a municipal affair? and second: Does the charter 
contain, with respect to it, any restriction or limitation? Although 
the California courts have never before considered this matter of 
the rules of construction governing freeholders' charters, several 
cases 8 lend support to the conclusion reached. 

It will be seen that the constitutional provisions referred to 
modify the generally accepted rules for the construction of munici- 
pal charters.* 

In holding that the Los Angeles ordinance related to a "munici- 
pal affair" the court relied on Ex parte Braun, 5 a case which con- 
strued section 3366 of the Political Code in its relation to section 
6 of Article XI of the constitution as amended in 1896. 6 Section 
3366 restricts the exercise of the licensing power by boards of 
supervisors and legislative bodies of incorporated cities and towns 
to purposes of regulation only and it was held in the Braun case 
that this was legislation with regard to a "municipal affair" and 
therefore inoperative upon cities having freeholders' charters. Al- 
though the dissenting opinion in the Braun case casts some doubt 

1 (Jan. 19, 1921) 61 Cal. Dec. 104, 195 Pac. 402. 

2 (Jan. 19, 1921) 61 Cal. Dec. 109, 195 Pac. 406. 

3 Civic Center Assn. v. R. R. Com. (1917) 175 Cal. 441, 166 Pac. 351; 
Cole v. City of Los Angeles (1919) 180 Cal. 617, 182 Pac. 436; Hayes v. 
Handley (1920) 59 Cal. Dec. 203, 187 Pac. 952. 

* 1 Dillon, Municipal Corporations (5th ed.) § 237. 

« (1903) 141 Cal. 204, 74 Pac. 780. 

B Treadwell, Constitution of California Annotated (4th ed.) 377. 
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upon its validity, and although it would seem that control over 
local revenue policies might justly be considered a state affair, 7 the 
case has been followed 8 and states the law today. 

In disposing of this point the court did not refer in either of 
the principal cases to the amendment which was added to section 
3366 in 191 5 9 and which reads: "This act shall not be deemed 
to repeal any act vesting municipal corporations with power to 
license for revenue purposes." The obscure purpose and meaning 
of this amendment has never been cleared up by judicial construc- 
tion but if a freeholders' charter can be considered an "act" within 
the meaning of the amendment, it is evident that the legislature 
has confirmed the result reached in Ex parte Braun. 

The words, "license and regulate," contained in the Los An- 
geles Charter were construed in the two principal cases as not 
imposing a restriction upon the power to license for revenue pur- 
poses. The decision rested upon the single ground that the words, 
"license and regulate", as used in the charters of other California 
cities, had been previously construed 10 as conferring power to 
license for revenue and that therefore the people and the legisla- 
ure in adopting the charter must have intended to use the words 
with the meaning that the courts had previously given them. The 
court might have reached the same conclusion upon another 
ground, namely, that the charter not only empowered the city to 
"license and regulate" but further authorized it to "fix the amount 
of license tax " thereon" and that therefore the intention must 
have been to authorize taxation as well as regulation. This con- 
struction of similar provisions has received the sanction of the 
courts in California 12 and elsewhere. 13 

The development of both statutory and case law in the direction 
of allowing to municipalities an ever-increasing amount of freedom 
from state control is illustrated by the principal cases. In pointing 
out that certain of the time-honored canons of charter construction 
do not always apply to freeholders' charters in California these 
cases mark a step in that development. C. M. 

7 "Complete power over state and local revenue policies cannot be vested 
respectively in central and local governments without some risk, for the rea- 
son that in many aspects of the matter they may be said to constitute a single 
and indivisible policy." McBain, The Law and Practice of Municipal Home 
Rule, 278. 

8 Ex parte Lemon (1904) 143 Cal. 558, 77 Pac. 455, 65 L. R A. 946; Ex 
parte Helm (1904) 143 Cal. 553, 77 Pac. 453; Ex parte Jackson (1904) 143 
Cal. 564, 77 Pac. 457; Ex parte Diehl (1908) 8 Cal. App. 51, 96 Pac. 98. 

9 Cal. Stats. 1915, p. 723. 

10 Ex parte Frank (1878) 52 Cal. 606; San Jose v. San Jose R. R. Co. 
(1879) 53 Cal. 475; Ex parte Braun, supra, n. 5. 

11 Italics ours. 

12 Cases cited, supra, n. 10. 

"State v. Plainfield (1882) 44 N. J. L. 118; Chilvers v. People (1862) 
11 Mich. 43; Fretwell v. Troy (1877) 18 Kan. 271; Newton v. Atchinson 
(1883) 31 Kan. 151, 1 Pac. 288, 47 Am. Rep. 486; In re Chipchase (1896) 56 
Kan. 357, 43 Pac. 264; In re Martin (1901) 62 Kan. 638, 64 Pac. 43; Kansas 
City v. Overton (1904) 68 Kan. 560, 75 Pac. 549; St. Joseph v. Ernst (1888) 
95 Mo. 360, 8 S. W. 558. 



